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Ajury convicted defendant of first-degree fel ony nurder,
armed robbery, and possession of a firearm during the
comm ssion of a felony. Because defendant was a juvenile at
the time of the offenses, the trial judge held a di spositional
hearing, as required by MCL 712A.18(1)(n), which was conbi ned

with defendant’s sentencing hearing. The judge sentenced



def endant as an adult to a mandatory termof life inprisonnent
for the felony-nurder conviction. Def endant appeal ed,
claimng that the trial judge failed to explicitly consider
each factor articulated in MCL 712A.18(1)(n), as indicated in
People v Thenghkam, 240 Mch App 29; 610 N2d 571 (2000)
(construing the “automatic waiver” statute, MCL 769.1[3],
which mandates an inquiry nearly identical to ML
712A. 18[1][n]). Defendant al so argues that he was denied t he
right to allocute before the inposition of his sentence. The
Court of Appeals affirmed the convictions, but remanded for
correction of the judgnment of sentence and for resentencing.
In response to the prosecutor’s appeal, we reject the approach
utilized by Thenghkam, vacate rel evant portions of the Court
of Appeals decision, and remand to the trial court for
resentencing in accord with this opinion.
|. Facts and Proceedi ngs

At the age of fifteen, defendant G egory Petty encouraged
hi s twel ve-year-ol d conpanion to commt arned robbery. 1In the
course of the robbery, the twelve-year-old child shot and
kKilled the victim Calvin Whitlow. In a statenment to the
police, the younger conpanion indicated that defendant gave

hi mthe gun. Wen asked why he shot the victim the twelve-



year-old stated, “Geg threatened to kill me if | didn't.”?

As permtted by ML 712A 2d, defendant’s case was
designated for trial in the famly division as an adult
crimnal proceeding. The jury found defendant guilty of
felony nmurder, arned robbery, and felony-firearm

Following a conbined dispositional and sentencing
hearing,? the court inposed an adult sentence, one of three
options available to the court wunder ML 712A 18(1)(n).
Def endant received a mandatory sentence of life inprisonnment
for the felony-nurder conviction, ML 750.316(1)(b), and a
consecutive two-year termfor the felony-firearmconviction
MCL 750. 227b.

Bef ore i nposi ng t he sentence, the trial judge articul ated
his rationale in the foll ow ng statenent:

The thought of sentencing anyone to life in
prison without chance of parole takes your breath
away. But after you catch your breath it’s very
clear that we have guidelines. They’'re called
laws. And we’'re required to follow the law. To
that extent, this Court’s responsibility, this
Court’s duty 1is to interpret not only the
conviction of first degree murder; not only the
conviction for arned robbery; not only the
conviction for felony firearm but to | ook at how a

sentence as an adult versus disposition as a
juvenile will inpact the commnity.

'Def endant’s twel ve-year-old conpanion, the actua
shooter, accepted an offer to plead guilty of second-degree
nmurder and received a del ayed sentence.

*The court exercised its discretion and conbined the
di spositional and sentencing hearings into one proceedi ng.
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The Court has had a chance to hear quite
el oquently from the famly of the victim They
have been consistant [sic] in their appearances
before the Court throughout this |engthy process.
| don’t believe there’'s any question, in fact it’s
not controverted, the jury found [defendant] guilty
of first degree nurder. There is no nore serious
crime. The jury also found that even though he was
not the actual person who fired the weapon that
resulted in the death of M. Witlow, . . . he was
responsi ble for that.

The record of [defendant], the juvenile
record, certainly reflects a nunber of contacts. |
was a little surprised at some of the testinony
of fered this norning.

| tal ked about the |law a few nonents ago. The
| aw di ct at es whet her people are innocent or guilty
upon the presentation of evidence and a ruling
either by a Court or by a judge or by a jury. To
read a report that says there was a dism ssal or
there was-there’s insufficient evidence does not
begin to tell the whole story. What | have though
based on that information that’s in the file, based
on these reports is there has been consistant [sic]
contact with this Court that has resulted in not
one, but now two convictions. One for carrying a
concealed weapon and now this one, whi ch
i ncl udes—actually three convictions for various
fel oni es including nurder one.

[ Counsel for defendant] argued that there is
sufficient juvenile progranm ng avail abl e to assi st
[ def endant] . I don’ t really t hi nk that’s
controvert ed. The question is did the wtnesses
cone forward wth anbiguous recomendations
about —Judge, | think that he ought to be in a
juvenile system but | think he probably needs to
be their [sic] longer than the law allows. That is
the crux isnt it? It’s what [the] laww Il allow
And if you re saying that he needs to be in there
|l onger than what |[the] law wll allow for a
juvenile then you are saying to this Court that the
only option we have available is +the adult
sent ence. He’s not been successful in the
programm ng requirements relative to this matter



At the hearing involving M. More, the Court
t al ked about penalizing the nother if the | aw woul d
allow. Now perhaps that was a little unfair. The
not her, the father, famly, school, court, you nanme
it, | think that there’'s plenty of blane to go
ar ound. But the reality is that when you get
finished assessing blanme it still gets us back to
what [the] | aw demands. If the juvenile
di sposition wll not be sufficient then fromwhere
| sit there is no alternative. As such | wll
sentence [defendant] as an adult. The |aw requires
a mandatory |ife sentence wi thout parole. That's
all.

On appeal , defendant all eged several errors, including a
violation of MCL 712A.18(1)(n), which mandates consi deration
of the enunerated criteria, and a violation of his right to
all ocute before sentencing. The Court of Appeals affirned,
but remanded for resentencing in light of the court’s failure
to specifically articulate factual findings regarding each
criterion listed in 88 18(1)(n)(i)-(vi) and its failure to
provide defendant with an opportunity to allocute.? Ve
granted the prosecutor’s application for | eave to appeal. 467
M ch 896 (2002).

1. Standard of Review

Because we nust clarify the proper interpretation of MCL
712A.18(1)(n), this issue of lawis subject to reviewde novo.
In re McI, 460 M ch 396, 413; 596 NV2d 164 (1999).

Further, we reviewde novo t he scope and applicability of

* Unpubl i shed opinion per curiam issued April 26, 2002
(Docket No. 219348).



the common-law right to allocute, also a question of |aw
People v Petit, 466 Mch 624, 627; 648 NWd 193 (2002).
[11. The Dispositional and Sentencing I nquiry

Fol | owi ng a judgnent of conviction in a designated case,
MCL 712A.18(1)(n) provides a judge with the option of inposing
either a juvenile disposition, an adult sentence, or a bl ended
sentence, 1i.e., a delayed sentence pending defendant’s
performance under the ternms provided by a juvenile
di sposition. To understand the appropriate nmethod of inquiry
a judge is required to undertake, we nust exam ne the statute,
MCL 712A.18(1)(n), to determne the Legislature s intent.

The first step in discerning |l egislative intent requires
review of the statutory text adopted by the Legislature.
House Speaker v State Administrative Bd, 441 M ch 547, 567,
495 NW2d 539 (1993). If unanbi guous, the Legislature will be
presuned to have intended the neaning expressed. Lorencz v
Ford Motor Co, 439 M ch 370, 376; 483 NVW2d 844 (1992). Should
reasonable mnds differ wwth respect to a statute’s meani ng,
judicial constructionis appropriate. Sam v Balardo, 411 M ch
405, 418-419 n 9; 308 NW2d 142 (1981).

MCL 712A.18 provides in part:

(1) [I]f the court finds that a juvenile is
within this chapter [i.e., subject to the juvenile
code], the court may enter any of the follow ng
orders of disposition that are appropriate for the
wel fare of the juvenile and society in view of the

facts proven and ascert ai ned:
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(n) If the court entered a judgnent of
convi ction under section 2d!¥ of this chapter, enter
any di sposition under this section or, if the court
determines that the best interests of the public
woul d be served, inpose any sentence upon the
juvenile that could be inposed upon an adult
convi cted of the offense for which the juvenile was
convi ct ed. If the juvenile is convicted of a
violation or conspiracy to commt a violation of .

MCL 333.7403,!® the court nmay inpose the
alternative sentence pernmitted under that section
if the court determnes that the best interests of
the public would be served. The court nay del ay
i nposing a sentence of inprisonment under this
subdi vision for a period not |onger than the period
during which the court has jurisdiction over the
juvenil e under this chapter by entering an order of
di sposition delaying inposition of sentence and
placing the juvenile on probation upon the terns
and conditions it considers appropriate, including

any disposition under this section. |If the court
delays inposing sentence under this section
section 18i of this chapter applies. If the court
I nposes sentence, it shall enter a judgnent of
sent ence. If the court inposes a sentence of
i mprisonment, the juvenile shall receive credit

against the sentence for time served before
sent enci ng.

The discretionary authority to choose anobng three

alternatives is plainly stated in this portion of the statute;

the court may “enter any [juvenile] disposition,” "“inpose any
sentence . . . that could be i nposed upon an adult,” or “del ay
I nposi ng a sentence of inprisonnment . . . by entering an order

‘MCL 712A.2d prescribes the conditions under which a
juvenile may be tried as an adul t.

> MCL 333.7403 proscribes the possession of controlled
subst ances.



of di sposition delayinginposition of sentence and pl aci ng t he
juvenile on probation upon the terns and conditions it
considers appropriate . . . . 7 Id

To facilitate the appropriate i nquiry when choosi ng anong
the three sentencing options, the Legislature has prescribed
the rel evant considerations in the renaining portion of the
st at ut e:

In determ ning whether to enter an order of
di sposition or inpose a sentence wunder this
subdi vi sion, the court shall consider all of the
following factors, giving greater weight to the
seriousness of the offense and the juvenile's prior
record:

(i) The seriousness of the offense in terns
of conmunity protection, including, but not limted
to, the existence of any aggravating factors
recogni zed by t he sentenci ng gui del i nes, the use of
a firearmor other dangerous weapon, and the inpact
on any victim

(ii) The juvenile' s culpability in commtting
the offense, including, but not limted to, the
| evel of the juvenile's participation in planning
and carrying out the offense and the existence of
any aggravating or mtigating factors recogni zed by
t he sentenci ng gui deli nes.

(rit) The juvenile's prior record of
delinquency including, but not limted to, any
record of detention, any police record, any school
record, or any other evidence indicating prior
del i nquent behavi or.

(iv) The juvenile's programm ng history,
i ncluding, but not limted to, the juvenile's past
wi | I'ingness to partici pate meani ngful |y in

avai | abl e progranmm ng.

(v) The adequacy of the punishment or
programm ng available in the juvenile justice
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system

(vi) The dispositional options avail able for
the juvenile. [MCL 712A 18(1)(n).]

The Court of Appeal s has addressed t he degree of anal ysis
required by the nearly identical inquiry prescribed by MCL
769.1(3) and concluded that specific findings nust be
articulated with regard to each criterion enunerated in the
statute. Thenghkam at 41. Reviewing for clear error, the
Court of Appeals evaluated the trial court’s ability to “sort
the logical, reasonable, and believable evidence” from the
irrelevant information. Id. at 67. Next, according to the
Court of Appeals, the trial judge nust “consider and bal ance
all the factors to decide whether to sentence a defendant as
a juvenile or adult.” I1d. This consideration is subject to
review for an abuse of discretion. Id. at 42. To justify
this detail ed approach, the Court expl ai ned:

[A]s with all judicial decisions that do not

rest solely on the law, a trial court deciding

whet her to sentence a defendant as an adult or a

juvenile nust point to the requisite facts to

justify its decision. Consequently, and aside from

the question of clear error, if the trial court

fails to make findings of fact, it cannot fully

exercise its discretion by giving proper weight to

the various factors it nust consider to nake its

deci si on under the sentencing statute. |[Id at 48

(citations omtted).]

Wiile we agree with the Thenghkam Court that decisions

concerning a juvenile’ s future require the nost thoughtful and

reasoned solicitude—whether the famly division nust



automatically waive the juvenile into the circuit court’s
jurisdiction, MCL 769.1(3), or try the juvenile as an adult in
a “desi gnat ed proceedi ng,” MCL 712A.18(1)(n)—we find the focus
of the Court of Appeals analysis msplaced. I nstead of
concentrating primarily on the sufficiency of the trial
court’s factual determ nations vis-a-vis the criteria listed
in MCL 712A.18(1)(n)(i)-(vi), a plain reading of the statute
requires that a court deliberately consider whether to enter
an order of disposition, inpose a delayed sentence, or inpose
an adult sentence in light of the six factors enunerated in
subsection 1(n)(i)-(vi). As evidence that it conplied with
the statute, the trial court, on the record, must acknow edge
its discretionto choose anong the three alternatives. Hence,
a court should consider the enunciated factors, ML
712A.18(1)(n) (i) through (vi), to assist it in choosing one
option over the others. A trial court need not engage in a
lengthy “laundry list” recitation of the factors. Rather, the
focus of the hearing should be on the three options, i.e., an
adult sentence, a bl ended sentence, or a juvenile disposition,
as outlined in the recently adopted court rules.® For this
reason, we repudi ate the Court’s reasoni ng i n Thenghkamto t he

extent it conflicts with this explicit three-part inquiry.

%See MCR 3.955 specifically addressing these three
options.
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As a result, trial courts will no longer be forced to
undertake a nechanical recitation of the statutory criteria.
Rat her, a court nmust logically articulate on the record why it
has chosen one alternative over the other two, in light of the
criteria articulated in MCL 712A. 18(1)(n). By so doing, a
court perforns the anal ysis required by the Legislature, while
establishing an adequate record to pernit appellate review.

In this case, the trial court offered a considered
rationale for its decision to sentence the defendant as an
adult. The court reasoned, in part:

[ Counsel for defendant] argued that there is
sufficient juvenile progranm ng avail abl e to assi st

[ def endant] . I don’ t really t hi nk that’s
controvert ed. The question is did the wtnesses
come forward wth anbiguous recomendations
about -Judge, | think that he ought to be in a

juvenile system but | think he probably needs to
be their [sic] |longer than the aw allows. That is
the crux isnt it? I1t’s what the law will allow
And if you’re saying that he needs to be in there
longer than what the law will allow for a juvenile
then you are saying to this Court that the only
option we have available is the adult sentence.

If the juvenile disposition will not be
sufficient then from where I sit there is no
alternative. As such I will sentence [defendant]
as an adult. The law requires a mandatory life
sentence w thout parole. That’s all. [Enphasis
added. ]

Fromthis record, it is clear that the trial court was
aware of its options to inpose a juvenile disposition or an

adult sentence. What is not clear is whether the trial court
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considered and rejected its option to inpose a delayed
sentence once it determned that the juvenile system was
I nadequate. Therefore, because we cannot be certain that the
trial court was aware of its discretion to inpose a del ayed
sentence, we remand this case for a rearticulation of its
anal ysi s. On the basis of the evidence presented at the
hearing, the court shall acknow edge its discretion to choose
anong the three options, articulating on the record its
rational e for selecting anong the alternatives provi ded by our
Legi sl ature, and i n consi deration of the factors prescribed by
MCL 712A.18(1)(n).
I'V. Juvenile-Allocution Requirenents

Def endant also clainms he was denied the opportunity to
allocute.” As noted above, a juvenile defendant subject to
MCL 712A.18(1)(n), having been tried as an adult, may receive
a juvenile disposition, an adult sentence, or a blended
sent ence. A sentencing court’s duty to provide a
defendant with the opportunity to allocute has been |ong

est abl i shed:

’According to Blacks Law Dictionary, 7th ed, “allocute”
nmeans “[t]o deliver in court a formal, exhortatory address; to
make an allocution.” *“Allocution” generally refers to “[a]n
unswor n statenent froma convicted def endant to the sentencing
judge or jury in which the defendant can ask for nercy,
explain his or her conduct, apologize for the crinme, or say
anything else in an effort to | essen the i npendi ng sentence.”
Id.
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(2) . . . At sentencing the court, conplying
on the record, nust:

(c) give the defendant, the defendant's
| awyer, the prosecutor, and the wvictim an

opportunity to advi se t he court of any
circunstances they believe the court should
consi der in inposing sentence[.] [MR 6.425(D).]

This directive permts a defendant to speak in mtigation
of the sentence. Wen interpreting an anal ogous federal rule,
the United States Suprene Court underscored the value of this
opportunity:

[ The] legal provenance [of the federal rule
provi di ng defendants with an opportunity to speak
to the court on their own behalf] was the
common-|l aw right of allocution. As early as 1689,
it was recognized that the court's failure to ask
the defendant if he had anything to say before
sentence was inposed required reversal. .
Taken in the context of its history, there can be
little doubt that the drafters of [the federal
rule] intended that the defendant be personally
af forded the opportunity to speak before inposition
of sentence. . . . The nobst persuasive counsel nay
not be able to speak for a defendant as the
defendant m ght, with halting el oquence, speak for
hinsel f. |[Green v United States, 365 US 301; 81 S
Ct 653; 5 L EBEd 2d 670 (1961).]

In this case, the court—speaking exclusively to defense
counsel —asked i f counsel had concl uded def endant’ s
di spositional presentation. This query inmrediately preceded
the court’s articulation of its sentencing rationale. At no

point did the court provide defendant with an opportunity to
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al l ocute.®

The prosecutor has clainmed that defendant could not
possi bl y have been adversely affected by this om ssi on because
the judge had no discretion with regard to sentencing; the
fel ony-nmurder statute, MCL 750.316, requires mandatory life
i mprisonment upon conviction. However, this conclusion
ignores the historical foundation of the right to allocute.
Under English common |law, all felony convictions resulted in
mandat ory death sentences. See 4 Bl ackstone, Comrentaries,
375-376. By providing an opportunity to address the court, a
def endant coul d pray for an excused or del ayed sentence. Id.
Hence, the nmandatory nature of a sentence does not ipso facto
render the comon-|law right to allocute inapposite.

In fact, the right to allocution does nuch nore than
permt an accused to plead for mercy. “It . . . ensure[s]
that sentencing reflects individualized circunstances.
Furthernore, allocution ‘has value in terns of maxim zing the

percei ved equity of the process.’” United States v De Alba

8This Court recently clarified the scope of a defendant’s
right to allocute in Petit at 636: “[T]he trial court nust
all ow t he def endant a chance to speak on his own behal f before
bei ng sentenced. This does not nean that the trial court mnust
specifically ask the defendant whet her he wi shes to all ocute,
al t hough this woul d be the nost certain way to ensure that al
def endants who do want to allocute on their own behalf are, in
fact, given the opportunity to do so.”
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Pagan, 33 F3d 125, 129 (CA 1, 1994) (citations omtted). Even
when a defendant fails to convince a judge that sentence
nodi fication is warranted, the opportunity itself serves to
provi de a defendant with an occasion to accept responsibility,
of fering defendants and victins a potentially dignified and
heal i ng exchange. Mor eover, a juvenile defendant tried in a
crimnal proceeding should be afforded—at a m ni num+the sane
protections available to adults. To deny a juvenile a
meani ngf ul opportunity to allocute at the only discretionary
stage of a conbi ned dispositional and sentencing proceeding
woul d seriously affect the fairness and integrity of the
judicial proceeding, particularly when the juvenile is subject
to an adult crimnal proceeding. Just as we reject the
Thenghkam Court’s conmand to create a nechanical [|ist of
factual findings for each criterion prescribed by the
Legi slature, we nust also reject any attenpt to transform a
juvenile defendant’s common-law right to allocute into a
perfunctory, holl ow exercise.

Because our current court rules do not expressly provide
juvenile defendants wth an opportunity to allocute at
di spositional hearings, and because this phase of the

proceedi ng may be the only opportunity for a court to exercise
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its discretion, we anend MCR 3.955° due to the need for

’MCR 3.955 (fornmerly MCR 5.955) shall now read:

(A) Determ ning Wether to Sentence or | npose
Di sposition. If a juvenile is convicted under MCL
712A. 2d, sentencing or disposition shall be made as
provided in ML 712A.18(1)(n) and the Crine

Victims Rights Act, ML 780.751 et seq, |if
applicable. 1n deciding whether to enter an order
of disposition, or inpose or delay inposition of
sentence, the court shall consider all the

followng factors, giving greater weight to the
seriousness of the offense and the juvenile's prior
record:

(1) the seriousness of the alleged offense in
terms of community protection, including, but not
limted to, the existence of any aggravating
factors recognized by the sentencing guidelines,
the use of a firearmor other dangerous weapon, and
the effect on any victim

(2) the culpability of +the juvenile in
commtting the alleged offense, including, but not
limted to, the |evel of the juvenile's
participation in planning and carrying out the
of fense and the existence of any aggravating or
mtigating factors recognized by the sentencing
gui del i nes;

(3) the juvenile's prior record of delinquency
including, but not Ilimted to, any record of
detention, any police record, any school record, or
any other evidence indicating prior delinquent
behavi or;

(4) the juvenile's programm ng history,
i ncluding, but not limted to, the juvenile's past
wi | I'ingness to partici pate meani ngful I'y in
avai | abl e progranm ng;

(5) the adequacy of the punishnment or
programming available in the juvenile justice
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I mredi ate action to require allocution before a court
determ nes whether a child will serve a juvenile disposition,
a bl ended sentence, or an adult sentence.'°

Therefore, on remand, the trial court shall provide
defendant with an opportunity to allocute before choosing
anong the three alternatives prescribed in MCL 217A. 18(1)(n).

\Y

Def endant was sentenced as an adult to mandatory life for
first-degree nurder. MCL 712A.18(1)(n). For the reasons
stated above, we repudiate the Court of Appeals analysis in

Thenghkam, vacate apposite portions of the Court of Appeals

system and

(6) the dispositional options available for
the juvenile.

The court also shall give the defendant, the
defendant's | awyer, the prosecutor, and the victim
an opportunity to advise the ~court of any
circunstances they believe the court should
consider in deciding whether to enter an order of
di sposition or to inpose or delay inposition of
sent ence.

(B)-(E) [ Unchanged. ]

“MCR 1. 201(D) provides:

The Court may nodify or dispense with the
notice requirenents of this rule if it determnes
that there is a need for imredi ate action or if the
proposed anendnent would not significantly affect
the delivery of justice.
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opi nion below, and remand this case to the trial court for a
rearticulation of its analysis after the court has given

def endant an opportunity to allocute.
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